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A. SUPPLEMENTAL ISSUE  

 This Court directed the parties to address the applicability of this 

Court’s recent opinion in State v. Imokawa, 194 Wn.2d 391, 450 P.3d 159 

(2019), to this case. 

B. RELEVANT PROCEDURAL FACTS 

 At the Court of Appeals Petitioner Smith asserted for the first time  

that the jury instructions had not adequately instructed the jury regarding 

the State’s burden as to superseding causation based on the Court of 

Appeals Division II decision in State v. Imokawa, 4 Wn. App.2d 545, 422 

P.3d 502 (2018). See Appellant’s Court of Appeals Supplemental Brief.  

The State responded that Division I was not bound by Division II’s 

opinion in Imokawa, that Division I should follow its analysis in State v. 

Roggenkamp, 115 Wn. App. 927, 64 P.3d 92 (2003), aff’d 153 Wn.2d 614 

(2005), and in State v. Morgan, 123 Wn. App. 810, 99 P.3d 411 (2004), 

and further that Smith should not be permitted to raise the issue for the 

first time on appeal because Smith had failed to demonstrate that the 

alleged error was a manifest one of constitutional magnitude under RAP 

2.5 and that Smith had invited the error given the instruction on 

superseding intervening causation defense had proposed. See 

Respondent’s Court of Appeals Supplemental Brief.  
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 Division I Court of Appeals followed the rationale in Division II’s  

Imokawa decision and held that the jury instructions had not adequately 

conveyed to the jury the State’s burden to disprove an intervening 

superseding cause, but ultimately held the error harmless. See Court of 

Appeals Slip Opinion at 23-28 (attached to Smith’s Petition for Review).  

 In Smith’s petition for review he alleged that this Court should 

accept review in part based on an argument that the Court of Appeals 

decision presented an issue of constitutional significance and conflicted 

with Division II’s decision in Imokawa.  See, Smith’s Petition for Review 

at 24-25.  As Division I agreed the jury instructions had been 

constitutionally deficient, Smith’s argument primarily relied upon the 

court’s decision that the deficient jury instructions were harmless error. Id.  

 In response to Smith’s petition for review, the State filed a 

contingent cross-petition for review requesting this Court to accept review 

of Division I’s decision that the jury instructions were constitutionally 

deficient pursuant to Division II’s decision in Imokawa should this Court 

grant Smith’s petition as to Division I’s decision that the error was 

harmless. See, Respondent’s Cross Petition at 6-7.  The State noted that 

Division II’s decision in Imokawa was pending review at the time and that 

this Court’s decision in that case should be dispositive as to the legal issue 
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of whether the jury instructions in this case were adequate to convey the 

State’s burden regarding superseding causation. Id.    

C. ARGUMENT 

 

 This Court’s decision in State v. Imokawa,  194 Wn.2d 391, 450 

P.3d 159 (2019), is applicable to this case.  The State submits it is 

dispositive as to the issue of whether the jury instructions given here were 

sufficient to convey its burden regarding superseding causation.  Smith 

acknowledges this in his current supplemental brief.   

 This Court held in Imokawa that WPIC 90.07 and WPIC 90.08 

adequately convey the State’s burden to prove causation in a vehicular 

homicide case.  It explained that the jury did not need to be instructed that 

the State has the burden to prove the absence of a superseding intervening 

cause because “proximate cause and presence of a superseding intervening 

cause are mutually exclusive.  This means proof of proximate cause 

beyond a reasonable doubt necessarily proves absence of a superseding 

intervening cause.” Id. at 165. 

 The jury instructions in Smith’s case were also based on WPIC 

90.07 and 90.08 and do not differ in any significant manner
1
 from those in 

Imokawa. CP 96, 97 (Inst. 8, 9), 372, 381.  Smith does not assert that they 

                                                 

1
 The instructions in Imokawa included language regarding the conduct of a third person 

because Imokawa’s superseding intervening cause argument was based on the driving of 

a third person, not the deceased. 
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do.  Therefore, as this Court held in Imokawa, the jury instructions in this 

case were sufficient to convey to the jury the State’s burden of proof 

regarding superseding causation.  Division I’s decision to the contrary was 

erroneous.   

  

 Respectfully submitted this _____ day of ____________, 2020. 
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